








17 October 2003

From:  Deputy Assistant Judge Advocate General, Legal Assistance Code 16

Subj:  SPONSORSHIP OF IMMEDIATE RELATIVE SPOUSE AND CHILDREN FOR UNITED STATES CITIZEN MILITARY MEMBERS (IMMIGRATION ADVISORY IA 01-04)


There exist multiple avenues by which United States Citizen (USC) Military Members can sponsor their foreign national spouse, and the spouse’s minor children, to be admitted into the United States and ultimately receive their Law Permanent Residence Status or commonly referred to as a “green card.”  

As a preliminary matter, the U.S. Citizenship and Immigration Services (CIS), formerly know as INS, presumes that all those intending to enter the United States are “intending immigrants,” that is, that all those that arrive in America intend to live here permanently and intend to make the U.S. their home.  Due to the popularity of America, combined with constantly expanding and contracting of U.S. immigration laws, it is common for foreign nationals to commit fraud to enter the U.S. as nonimmigrants, while truly intending to immigrate.  Thousands and millions of intending immigrants remain illegally in the U.S., risking deportation and removal from the U.S., hoping to regularize their status by way of employment or family immigration sponsorship.  However, since 1996 when major immigration reform laws were enacted, it has become extremely difficult to regularize the status of an Alien who has become “illegal” or “unlawfully present” in the U.S.  Many Aliens enter the U.S. and violate the terms of their nonimmigrant visa by either staying beyond the expiration date of their permitted visit or by engaging in acts that violate their status. (e.g. working in the U.S. on a B-2 Visitors visa).

To qualify for a “nonimmigrant visa,” it is the burden of the foreign national (Alien) to prove that their intended purpose to enter the U.S. is for a temporary and specific purpose and to evidence that they do not intend to immigrate to the U.S.  The most common nonimmigrant visa types include: B-1/2 Visitor’s (business or tourist) visa; F-1 Student visa, H-1B Professional Workers visa, L-1 Intra-company Transferee visa, and J-1 Exchange Student/Visitor visa.

If the intent of the Alien is to immigrate to the U.S. permanently, they do not normally qualify for a nonimmigrant visa and their application for a visa (e.g. B-2 Visitors visa) will be denied at the U.S. Consular Post abroad.  Intending immigrants normally require family or employment sponsorship to immigrate to the U.S.  This article will discuss only one facet of family sponsorship, that is, the various avenues of sponsorship for a foreign national Alien spouse and his/her minor, unmarried children. 

The government agencies involved in the sponsorship process include the U.S. Citizenship and Immigration Services; the U.S. State Department and her Consular offices abroad, which are often collocated with U.S. Embassies; and the U.S. Customs and Border Protection (CBP). 

First, we will discuss the processes available for sponsorship of an immediate relative where the foreign national resides outside of the U.S. and intends to enter the U.S. as a Lawful Permanent Resident immigrant.  Second, we will discuss the method by which a nonimmigrant Alien currently residing in the U.S. can “adjust” their status to a Lawful Permanent Resident while remaining in the U.S.  Last, we will discuss alternative methods by which a fiancée or spouse of a USC may enter the U.S. in valid status.

I. Immediate Relative Alien Spouse and Children of a USC Outside the U.S.

A. I-130 Petition for Immigrant Alien Relative and Consular Processing

If married abroad, the USC may sponsor their Alien spouse and each of his/her minor children to permanently immigrate to the U.S. as a “Lawful Permanent Resident (LPR).”  The USC completes form I-130 for their spouse and each minor child.  If the USC reside in the U.S., the I-130 application with filing fee, accompanying supporting documentation, supporting applications, and passport photographs are filed with the CIS Service Center office with jurisdiction over the USC’s residence.  If the USC is residing outside of the U.S., the I-130 should be filed with the appropriate U.S. Consular Post with jurisdiction over the country in which the USC resides. A detailed list of supporting documents and information required for the application I-130 is attached in APPENDIX A. Note, that the USC must file an I-130 on behalf of each accompanying Alien child, defined as unmarried children under the age of 18 at the time of the marriage, and under the age of 21 at time of filing the I-130 application.  

Whether filed with CIS in the U.S. or with a Consular Post abroad, upon approval of the I-130, an Instruction Package (formerly known as Packet 3) is sent to the USC and or the Alien Spouse from either the National Visa Center (NVC) for CIS approved I-130s and from the Consular Post for consular post approvals. The central component of the Instruction Package is the DS-2001, Instructions for Immigrant Visa Applicants, which contains general instructions, and a document checklist. By returning the DS-2001 to the NVC or Consular Post, the applicant states that they have assembled the documents and information required for an interview.   Part of the Instruction package contains Form DS-230 Part I, (formerly OF-230) requiring biographic data, which is used to obtain background (criminal and security) clearances.  

Once the DS-2001 and DS-230 are received, a second notice Appointment Package (formerly known as Packet 4) will follow from the appropriate Consular Post for interview. The Appointment Package includes an interview appointment time and date, normally 30 days away, and general instructions for the interview.  The Appointment Package also includes Form DS-230, Part II, instructions to have completed a medical examination, and instructions to obtain local police clearances.  At the interview, as a matter of discretion and not right, the Consular officer may take several hours to review all of the documentation and grant the application for the spouse and children to immigrate to the U.S.  In this instance, the applicant is granted Lawful Permanent Residence Status at the Consular Post before entry into the U.S.

APPROXIMATE PROCESSING TIME:  CIS processing of the I-130 application may take 6 months to 2 years depending on the Service Center.  Once approved, the NVC will take an additional 3-6 months to mail the Information Package.  Once the applicants have signed and return the Information Package, an additional 3-6 months will elapse for the appropriate Consular Post to issue the Appointment Package.  Normally, the appointment is scheduled within 30-60 days of the second notice. Note however that each Consular Post will have specific and unique processes, documentation requirements, and processing times will vary widely.

II. Immediate Relative Alien Spouse and Children of a USC Inside the U.S.

A. I-130 and I-485 Adjustment of Status to Lawful Permanent Resident

If the Alien spouse is in the U.S. and marries a USC, the USC and Alien spouse may file to adjust his/her status to Lawful Permanent Resident status while remaining in the U.S.  The USC will file an I-130 Petition for Immigrant Relative Alien for the Alien spouse. The Alien spouse concurrently files I-485 Application to Adjust Status.  Additionally, the applicants will submit G-325 Biographical Forms for both the USC and Alien spouse, I-864 Affidavit of Support signed by the USC, Passport photographs for both USC and spouse, CIS Medical Examination, and supporting documents.  At this time, the Alien spouse is eligible to file and have approved an I-765 Application for Employment Authorization Document (EAD) allowing the Alien spouse to work while the I-485 Application is pending.  

If the Alien spouse was in valid nonimmigrant status at the time of filing her I-485 application he/she is also eligible to file for a Travel and Parole Document on form I-131 to leave and reenter the U.S. while the I-485 is adjudicated, which may last 2 to 4 years. If the Alien spouse is “out of status” at the time of filing the I-485, they will not be granted a Parole document to reenter the U.S. other than for emergent reasons.  The Alien spouse, whether in status or not, MUST NOT leave the U.S. without a Parole Document in hand, as the I-485 application is deemed abandoned upon exit from the U.S. if permission to reenter has not been provided in the form of a Parole Document.

All applications above and supporting documents stated on APPENDIX A, are simultaneously filed with the local CIS District Office.  Again, the USC must file all applications required of the Alien spouse and on behalf of each accompanying child, defined as those unmarried children under the age of 21 at time of filing and who was under the age of 18 at the time of the marriage.  The CIS office will issue an appointment for fingerprinting, and an interview date where both the USC and Alien spouse will be interviewed to verify the validity of the marriage.  If the marriage is less than 2 years old at the time of the interview and grant, Conditional Lawful Permanent Residence Status will be conferred requiring the filing of I-751 Application to Remove Conditional Status 2 years from the date of approval.  If the marriage is greater than 2 years old at the time of approval, then no conditions will be attached to the grant of Lawful Permanent Resident Status.

Adjustment of Status is a complex area of immigration law and all matters should be outlined and referred out to a civilian immigration attorney.  This process encompasses a wide range of issues that require strategic legal analysis.  A facially simple marriage filing by a USC for their Alien spouse may result in Removal proceedings and deportation of the Alien spouse.  A critical issue involves the Alien spouses’ entry into the U.S.  If the Alien spouse committed fraud at the U.S. Consulate abroad or at time of entry to a CBP Inspector to obtain a nonimmigrant visa and admission into the U.S., the Alien spouse may need to file and have approved a Fraud Waiver I-601 at the time of application.  For example, commonly, an Alien spouse will apply for and receive a B-2 nonimmigrant visitor’s visa at a consulate abroad.  The necessity articulated to the Consular Officer is normally disingenuous.  Aggravating the situation, the Alien Spouse at time of admission at a U.S. airport will confirm with the Immigration Inspector that the purpose of the trip is only to visit friends or site seeing. All along the intent of the Alien spouse is to enter the U.S., marry and file I-485 Adjustment Application in the U.S. to avoid lengthy processing times involved in Consular processing (above).  Unfortunately, to an inexperienced attorney or pro se applicant, this issue will not surface until the time of the marriage interview when it may be too late and removal proceedings may be initiated.

APPROXIMATE PROCESSING TIME:  Concurrent processing of the I-130 and I-485 application at a CIS District Office may take 6 months to 2 years depending on the Service Center.  Currently the EAD and Parole Documents are issued within 90 days of filing and valid in only one-year increments.  These documents will require renewal each year until final adjudication of the I-485 application.
III. Alternative Visas Available for Immediate Relative Alien Spouse and Children of a USC

A. K-3 Visa – Delayed I-130 Processing Visa 

If a marriage to a USC has occurred outside the U.S. and the Alien spouse seeks to enter the U.S. without enduring Immigrant Consular Processing as described above in Section I, the Alien may enter as a hybrid nonimmigrant with intent to immigrate.  A USC may petition CIS for their spouse to be classified as a K-3 spouse and issued a K-3 visa in the country where the marriage occurred.  Although technically the children of a K-4 (i.e. minor step-children) are not required to file their own application, it is strongly recommended that they be sponsored for a K-3 visa by the USC parent.  The USC must first file and have pending an I-130 for his/her spouse with a CIS Service Center in the U.S.   Once the I-130 has been filed and a receipt notice received confirming its filing and acceptance, the USC must file and have approved a K-3 Application on Form I-129F.  The I-129F and supporting document must be filed with CIS at a Service Center with jurisdiction over the USC’s residence.  A consular post will not adjudicate form I-129F.   Again, it is strongly recommended, that an I-130 and I-129F be filed for each child who will accompany his/her parent the principal K-3 to the U.S.   

Once the K-3 visa application is approved by CIS, a cable notice is sent to a U.S. Consulate in the country where the marriage occurred, for issuance of the K-3 and K-4 visas.  Once in the U.S. on a valid K-3/4 visa, the Alien spouse and children must file their applications to Adjust Status to Lawful Permanent Resident on form I-485 (described above in Section II).  The K-3 visa is valid for 2 years and extendable while waiting for both the I-130 and the Alien spouse’s I-485 Adjustment of Status to Lawful Permanent Residence applications to be approved.  Work is authorized for K-3 visa holders so long as a CIS issued Employment Authorization Document (EAD) application has been approved and a card issued.

APPROXIMATE PROCESSING TIME:  CIS processing of the I-130 application may take 6 months to 2 years depending on the Service Center.  However, a Filing Notice I-797 acknowledging receipt of the application will normally be received in 3-4 weeks from the date of filing.  Form I-129F processing at a CIS Service Center will normally take 90-180 days.  Once approved, application can be made at a U.S. Consular Post abroad for issuance of the K-3 visa.  Consular processing will take on average 30 days. Again, note that each Consular Post will have specific and unique processes, documentation requirements, and processing times will vary widely.

B. K-1 Fiancé Visa

If a USC and a foreign national are not yet married and intend to marry in the U.S., a USC may file for a K-1 Fiancé visa.  A USC may petition CIS for their fiancé spouse to be classified and issued a K-1 visa with a CIS Service Center in the U.S. on Form I-129F.  The I-129F and required supporting documentation must be filed with CIS at a Service Center with jurisdiction over the USC’s residence.  A consular post will not adjudicate form I-129F.  I-129F is not required for the foreign national’s minor children.  Once the I-129F is approved, the children of the K-1 will be issued K-2 visas at the consulate with the K-1 visa. 

At the time of filing the I-129F and K-1 issuance at a consular post, the K-1 applicant must present evidence that he/she and the USC petitioner have met in person within the last 2 years and that they intend to marry within 90 days upon admission to the U.S.  Further, the Consular Post will require a medical examination and local police clearance. Upon arrival into the U.S. the fiancé and USC must legally marry within 90 days of admission and file I-485 Adjustment of Status applications with supporting applications and documentation for the Alien spouse and each minor child who are accompanying or following to join the parent.

APPROXIMATE PROCESSING TIME:  CIS processing of the I-129F will normally take 90-180 days.  Once approved, application can be made at a U.S. Consular Post abroad for the K-1 visa.  Consular processing will take on average 14-30 days. Again, note that each Consular Post will have specific and unique processes, documentation requirements, and processing times will vary widely.

IV. Conclusions and Practice Pointers

1. Start all applications as soon as possible and file!  Frustrating delays are the rule not the exception.  Many individuals start the processes described above believing it will take weeks when most will take months and years.  ALL PROCESSING TIMES ARE ESTIMATES AND CHANGE SUDDENLY AND VARY WIDELY AMONG SERVICE CENTERS AND CONSULATES.

2. Never allow the USC or Alien spouse to commit fraud at any point in the process.

3. All Immigration and Department of State forms required can be down loaded from the BCIS website www.bcis.gov .  READ the form instructions.  

4. All U.S. Embassy and Consular Post procedures are posted at the following site, usembassy.state.gov .  

5. Always refer out complex immigration issues and situations to competent private immigration practitioners.  Unfortunately, there exist many non-lawyers that hold themselves out as Legal Specialist in many immigrant communities – they are to be avoided.  Further, even more distressing is the existence of many unscrupulous attorneys who prey on unsuspecting immigrants. 

6. Patience, patience, patience is critical.  The lack thereof, will cause USC and his/her spouse to cut corners and fudge the truth on applications and during sworn interviews.  Fraud and dishonest are very difficult to overcome when the burden of proof for eligibility for immigration benefits rest solely on the applicants.  Remember immigration benefits are not “rights,” they are discretionary benefits only.

7. APPENDIX A:  Information and Document Collection List

APPENDIX A: Information and Document Collection
Note, all of the following documents and information will be required during the course of filing I-130, I-485, and I-129F applications and during both LPR Consular Processing and K-1 and K-3 visa issuance processes.  Original documents should never be submitted to CIS or to a Consular Post, however originals should be presented at all personal interviews. All foreign language documents must be translated and certified as valid English translations.  Please go to both the immigration website www.bcis.gov and the specific Consular P (Embassy) website usembassy.state.gov for updated forms, filing fees, instructions, and changes to procedure and policy.  Not every document below is required for each application, however they will all be required over the span of the entire process. 

A.
Document collection
Petitioner, United States Citizen’s Documents:     


_     4 INS Passport Photos (ADIT Style – see CIS website)


_     US Birth Certificate, Naturalization Certificate or US passport


_     Marriage Certificate (current marriage to Alien spouse if applicable)


_     Divorce Certificates  (Divorce absolute), if applicable for all prior 


spouses


_     Current Employer Letter describing: wage, hours per wk, position, 


duration


_      last 3 years of  personal tax returns (Federal IRS Form 1040)


_      last 3 years of  W-2s


_      Evidence of Assets: Deeds, Bank Account statements, etc.


Beneficiary, Alien Spouse’s Documents, (and for each Minor Alien Child):

_     4 INS Passport Photos (ADIT Style – see CIS website)


_     Birth Certificate


_     Current and valid Passport (copy all pages)

_     I-94 Admission Card (if in the U.S.)


_     Divorce Certificates  (Divorce absolute), if applicable for all prior 


marriages

Evidence of Bona fides of marriage and relationship (for interview and K visas):

_     Affidavit from Petitioner and Beneficiary verifying the marriage or 

relationship

_     Affidavit from witnesses to the relationship/marriage (parents,


siblings)


_     Wedding announcements


_     Wedding pictures


_      Lease/mortgage


_      JT Bank Account Letter (when opened and balance) and lasts 2 mo.


stmts


_      Evidence of Joint life and cohabitation: monthly bills, insurance, 


assets etc.

B.
Information required:

Petitioner, United States Citizen’s Documents:     

_
Address and Telephone no:


_
SSN:


_
Names of prior spouses and date of marriage and divorce:


_
Previous names used:

_
Both Parents: birth date, city and country of birth, current country of residence:


_ 
Address of all residences over last 5 years (month/year began and 


ended):

_
Employer’s name, address, occupation for last 5 years,  (month/year began and ended) 


_
Last address outside of US:


Beneficiary, Alien Spouse’s Documents (and for each Alien Minor Child):


_
Address and Telephone no:


_
SSN:


_
Alien no.: (if applicable)


_
Names of prior spouses and date of marriage and divorce:


_
Previous names used:

_
Both Parents: birth date, city and country of birth, current country of residence:


_ 
Address of residences over last 5 years (month/year began and


ended):

_
Employer’s name, address, occupation for last 5 years,  (month/year began and ended) 


_
Last address outside of US:


_
U.S. Consulate that issued visa to make last entry to US: (if in the 


US)


_
Last Entry date, place and type: (if in the US)


_
List all Family members (Parents, children, siblings), DOB and

 
country of birth


_
Criminal history of all arrests and conviction anywhere in the 


world:


_
Dates and places of all entries and exits from US:

C.
DOCUMENT CHECKLIST

_
FILING FEES: Check immigration and consular post websites for current filing fees and made payable to: instructions

A. I-181 processing form

B. I-485 Adjustment of Status to Lawful Permanent Resident Application

C. I-485A Suppl. Form (if needed)

D. G325A Bio. of Beneficiary, Alien family member

E. Birth Certificate: Alien family member w/ translation

F. Passport & I-94: of Beneficiary Alien family member

G. I-864 Affidavit of Support of Petitioner & Supporting docs

I-864 Affidavit of Joint Sponsors & supporting docs (if needed)

Affidavit of Support docs of  Petitioner and Joint Sponsors:

_      last 2 months pay stubs


_      last 3 years of  personal tax returns (1040)


_      last 3 years of  W-2s


_      Birth certificate, Naturalization Certificate, or Green Card


_      Employer Letter: wage, hours per wk, position, duration


_     Evidence of all assets ownership (mortgage, titles, statement of 


accounts)

H. I-693 UNOPENED Medical Exam and Vaccination 

I. I-130 Immigrant Visa Petition

J. G325A Bio. Petitioner USC

K. U.S. Birth Certificate, Naturalization Certificate, or US Passport of 


Petitioner USC

L. Marriage Certificate

M. Divorce Certificates  (Divorce absolute) both: Pet. And Ben.

N. Passport Photos of Both Petitioner and Beneficiary

O. I-765 Work Authorization Application

P. I-89 Fingerprint Card 

Q. I-601 Waiver of Excludability (if needed)

U.
I-102 Replacement of I-94 Entry Record (if needed)

V.
I-131 Travel Document for emergency departures (if needed)

W.
SUPPORTING DOCUMENTS w/ complete translations to English


_
Evidence of Bona fides of marriage and relationship:

_     Affidavit of witnesses to relationship/marriage



_     Wedding announcements



_     Wedding pictures



_     Lease/mortgage

_     JT Bank Account Letter and lasts 2 mo. statements


_     Evidence of joint life and cohabitation: monthly bills, 


insurance, assets etc.
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